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IRS THINKING ON FOBD LIENS
— by Neil E. Harl*
The inadequacies of the lien provision in the family-owned business deduction
statute1 are prompting a series of IRS pronouncements on how to perfect a lien
under the statute.2  A major issue is how to perfect the IRS lien if real estate values
are not sufficient to secure the government’s claim in the event of recapture of tax
benefits.3
General guideline
The Chief Counsel’s Office has indicated that, where possible, the lien4 should
identify the real property involved in the election and not rely on identifying
personal property such as corporate stock.5  That ruling, on October 16, 2001,6
refers approvingly to escrow arrangements for personalty such as corporate stock
(involving the Internal Revenue Service, the estate representative, the qualified
heirs and an escrow agent).7
In a letter dated November 14, 2001, an advisor in the Milwaukee office of the
Internal Revenue Service indicated that¾
“The § 2057 election in the…estate involves stock of a closely held
corporation.  Because the rules on the effectiveness of such notice are not
clearly established, the Service will either take possession of the stock
certificate or have the estate date and mark the certificates subject to the
estate tax lien.  We will file a lien on the stock in the county of residence of
the qualified heir(s) owning the stock.  If you wish you may substitute other
collateral in lieu of the lien on stock.  The amount of the lien will be $____,
the amount of the recapture tax computed by the Service.”
Although the letter recites that the lien would be filed in the county of residence of
each qualified heir, it is not clear where the lien would be filed, particularly in states
with central filing for UCC security interests.
Form 668-H
The Chief Counsel’s Office has also indicated that Form 668-H, Notice of Federal
Estate Tax Lien, is being revised and modified to include the FOBD lien.8 The
ruling advised that the following changes should be made on the Form 668-H
pending issuance of the revised form¾
• Add “and/or Section 2057” to the Notice paragraph of the form by pen and ink.
• The phrase “regarding the specially valued property” should be stricken from the
sentence beginning with “Name and address of agent.”
________________________________________________________________________
* Charles F. Curtiss Distinguished Professor in Agriculture and Professor of Economics,
Iowa State University; member of the Iowa Bar.
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*Agricultural Law Manual (ALM).
Personal liability
The Chief Counsel’s office has advised that third parties
with interests in FOBD property must consent to the FOBD
recapture provisions.9  A similar reference in the regulations
under special use valuation10 has been held invalid by the Tax
Court insofar as it required tenants in common to sign the
agreement of personal liability.11  That Tax Court decision
has been acquiesced in by the Internal Revenue Service.12
Chief Counsel Review
A November 1, 2001, CCA letter ruling addressed the
question of when review by the Chief Counsel’s office is
needed.  The ruling states¾
“If both real and personal property are available, and a
lien on the real property can adequately secure the
Government’s interest, there is no requirement to seek
Counsel’s advice.  However, if the real property
involved is inadequate, or if only personal property is
involved, you should contact Counsel for assistance in
adequately protecting the Government’s interest.13
Events triggering recapture
The November 1, 2001, CCA letter ruling also addressed
the question of what would cause recapture.  The ruling
states¾
“…in general, the sale or transfer of the section
2057(i)(3)(P) lien property would trigger the recapture
tax…unless the sale:  (i) was to a member of the
qualified heir’s family; (ii) was through a qualified
conservation contribution; (iii) qualifies as a § 1031
transaction (like-kind exchange); (iv) qualifies as a §
1033 transaction (involuntary conversion); or (v) was
in the ordinary course of business.”14
The latter point is especially important in light of the failure
of the statute to include a provision permitting the sale or
exchange of grain, livestock or other property “in the
ordinary course of business” and the last-minute inclusion of
a statement allowing such sales and exchanges in the
conference committee report.15
Conclusion
Guidance to date indicates that where the value of real
state subject to a FOBD election is inadequate to secure the
g vernment’s claim, perfection of the lien is likely to be
somewhat d hoc.  The Chief Counsel’s Office seems to have
little appetite for pursuing perfection under Uniform
Commercial Code rules.
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